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PER BHAGCHAND, AM 

 The appeal  filed by the assessee   emanates from the order of the 

ld. CIT(A)-1, Jaipur   dated 03-11-2017 for the Assessment Year 2007-08 

raising therein following  grounds of appeal . 

‘’1. That the AO had erred in initiating the proceedings u/s 147, the 

said proceedings are illegal and void. 

 

2. That the ld. CIT(A) had erred in disallowing the FMV as on 01-

04-1081 and estimating the FMV at Rs. 50,000/-. 

 

3. That the ld. CIT(A) had erred in rejecting the deduction 

claimed u/s 54F. 
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4. That the ld. CIT(A) and AO had erred in neglecting the 

valuation report of registered valuer regarding FMV as on 01-05-2006. 

 

5. That the ld. CIT(A) and AO had erred in treating the value u/s 

50C as Rs. 81,58,720/- instead of Rs. 10,00,000/- whereas the value u/s 

50C as on date of judgement was Rs. 10,00,000/-. 

 

The assessee has filed the following additional ground praying as legal 

grounds. 

1. That no notice u/s 148 was served on the assessee before 

completing of assessment proceeding. 

 

2. That AO  had not taken approval for reopening of assessment 

as per sec 151. 

 

2.1 Apropos Ground No. 1 to 5 of the assessee, the facts as emerges 

from the order of the ld. CIT(A) are as under:- 

 3.1.2 Determination: 

 (i) The brief facts of the case are that during the year under consideration 

the appellant along with his brothers namely S/Shri Madan Lai, Govind 

Narayan and Munna Lai had sold land at Tagore Nagar, Heerapura to Smt. 

Krishna Devi wife of Shri Mussadi Lai Yadav vide four separate sale deeds. 

The sale deeds, executed by the three brothers of the appellant were registered 

with Sub-Registrar- III, Jaipur and the sale deed executed by the appellant was 

registered with the Sub-Registrar- IV, Jaipur. It may be mentioned that the 

Collector (Stamps), Jaipur vide its order dated 23.03.2006 has determined the 

value of the land sold by the three brothers of the appellant for the purposes of 

charging stamp duty at Rs. 81,58,722/-. It may be mentioned that in the case 

of the appellant, the land was sold for a consideration of Rs. 10 Lac which was 

also accepted by the Sub-Registrar- IV, Jaipur for the purposes of charging 

stamp duty. 

 

  (ii) The appellant has not filed any return of income for the year under 

consideration u/s 139 of the Act and in view of the information received from 

ADIT(lnv.), Jaipur, the AO, has initiated proceedings u/s 147 of the Act and 

has issued notice u/s 148 of the Act on 20.03.2013 which was served through 

registered post and a copy of which was also served through affixture on 

28.03.2013. However, no return of income was filed by the appellant even in 
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response to notice issued u/s 148 of the Act. The AO has issued various notice 

including a show cause notice u/s 144 of the Act but again no compliance was 

made. Further, in respect of three parts of the property sold by the brothers of 

the appellant, the Collector (Stamps), Jaipur had determined the market value 

at Rs. 81,58,722/- and since, the appellant was having 1 /4
th

 share in the same 

property sold by the brothers of the appellant to Smt. Krishna Devi, the AO 

has adopted the sum of Rs. 81,58,722/- as sale consideration u/s 50C of the 

Act. Further, since, there was no compliance by the appellant before the AO, 

the AO in the absence of return of income of the appellant as well as non 

availability of the cost of the acquisition of the property under consideration 

has taken the cost of acquisition at Rs. Nil and has determined the long term 

capital gains on sale of the land under consideration at Rs. 81,58,720/- i.e. the 

entire amount adopted by the Collector (Stamps), Jaipur for the purpose of 

charging stamp duty. 

 (iii) In the statement of facts filed with the appeal in Form No. 35, it was 

submitted by the appellant that the deal under consideration for sale of land 

had also become disputed and the case is pending for disposal in the court of 

law and it was still having the possession of the land. It was further submitted 

that it has received only a sum of Rs. 5 Lac out of the sale consideration of Rs. 

10 Lac. 

 (iv) I have duly considered the submissions of the appellant, assessment 

order and the material placed on record. It is noted from the registered sale 

deed dated 01.05.2006 that the appellant has stated to receive a sum of Rs. 5 

Lac in cash and remaining amount of Rs. 5 Lac through cheque dated 

01.5.2006 and nothing remained outstanding from the buyer Smt. Krishna 

Devi. It was further stated in the sale deed that the possession of the land was 

also handed over by the appellant to Smt. Krishna Devi. It is noted from the 

material placed on record that some dispute has arisen between the appellant, 

his brothers on the one hand and Smt. Krishna Devi on the other hand which is 

pending before the court of law. It is noted from the material placed on record 

in the case of Shri Govind Narayan Yadav, brother of the appellant, for the 

AY 2006-07 in ITA NO. 483/2013-14 that a suit for issue of temporary 

injunction was filed by appellant along with his brothers Shri Govind Narayan 

Yadav and others in relation to their dispute with Smt. Krishna Devi in the 

Court of Civil Judge (A & B) and Metropolitan Magistrate (East), Jaipur and 

vide order dated 03.07.2013 in case No. Misc.(Temporary Injunction)/ 

332/2012, the temporary injunction as prayed by the petitioners was denied by 

the Civil Judge, a part of the relevant extract of the above referred order of 

Civil Judge is reproduced as under:  

 

   “lqfo/kk dk larqyu o viwj.kh; {kfr  
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10- pwafd oknxzLr Hkwfe ds laca/k esa oknhx.k dk izFken`̀’V;k dksbZ LokfeRo o dCtk 
ugha ik;k x;k gSA vr% oknhx.k ds i{k esa ;fn dksbZ fu’ks/kkKk tkjh ugha dh xbZ] rks mUgs vf/kd 
vlqfo/kk o viw.khZ; {kfr gks] ,slk izdV ugha gksrk gSA vr% nksuks fcUnww Hkh izkFkhZx.k ds i{k eas 
izekf.kr ugha ik;s tkrs gSA 

 
11- pwafd izFken``’V;k dsl] lqfo/kk dk larqyu o viw.khZ; {kfr ds fcUnw izkFkhx.k ds 

fo:} izekf.kr ik;s x, gSA vr% izkFkhZx.k dk izkFkZuk i= vLohdkj fd, tkus ;ksX; ik;k tkrk gSA 
 

vkns”k 

12- vr% izkFkhZx.k dk ;g izkFkZuk & i= ckcr vLFkkbZ fu’k/kkKK fo:} vizkfFkZ;k 
vLohdkj dj [kkfjt fd;k tkrk gSA”  

 

 (v) Against the above referred order of Civil Judge, the appellant along 

with his brother Shri Govind Narayan Yadav and others (the petitioners) filed 

a civil appeal before the Addl. District Judge No. 16, Jaipur and vide order 

dated 21.05.2013, in Civil Misc. Appeal No. 08/2013, the Addl. District Judge 

confirmed the above referred order dated 07.03.2013 of Civil Judge and thus, 

no temporary injunction was granted even by Addl. District Judge, Jaipur. A 

part of the relevant extract of the same is reproduced as under: 
 

“lqfo/kk  dk larqyu o viwj.kh; {kfr  

pwafd fookfnr Hkwfe ds ckjs esa vihykFkhZx.k dk dksbZ izFke n``’V;k LoRo vkSj 
dCtk ugha ik;k gS vkSj izFke n``’V;k LokfeRo vkSj dCtk ugha ik;s tkus ds dkj.k vxj 
dksbZ LFkk;h fu’ks/kkKk tkuh ugha dh tkrh gS rks vihykFkhZx.k dks dksbZ ,ls vlqfo/kk gksus 
okyh ugha gS cfYd vlqfo/kk izR;FkhZ dks gksxh fd tks tk;nk mlus iathd`̀r foØ; i= ls 
[kjhnh gS] mldk mi;ksx miHkksx djus ls oafpr gks tk,xh vkSj vihykFkhZx.k ,sls dksbZ 
viwj.kh; {kfr dks fcUnw Hkh Li’V ugha dj ik;s fd vkf[kj fdl izdkj ls mUgsa {kfr gksxh 
vkSj ,sls {kfr dk vkdyu ugha fd;k tk ldsxk cfYd viwj.kh; {kfr dk fcUnw Hkh izR;FkhZ 
ds i{k esa gS fd mlus iathd`r foØ; foys[k ls tk;nkn [kjhnh vkSj vc vLFkk;h 
fu’ks/kkKk dk vkns”k tkjh djh fn;k rks mls viwj.kh; {kfr gksxhA 

 
vihykFkhZx.k@izkFkhZx.k viuk izFke n`̀’V;k ekeyk] lqfo/kk dk lUrqyu vkSj 

viwj.kh {kfr ds fcUnw rhuksa gh LFkkfir ugha dj ik;s gSA vr% vihykFkhZx.k@izkFkhZx.k dk 
vkonsu fo}ku v/khuLFk U;k;ky; }kjk [kkjht djus esa dksbZ =qfV ugha dh xbZ gS vkSj 
izkFkZuk& i= [kkjht gksus ;ksX; gksus ls [kkjht fd;k x;k gSA vihykFkhZx.k dh vihy 
[kkfjt fd;k tkus ;ksX; gksus vkSj fo}ku v/khuLFk U;k;ky; }kjk ikfjr vkns”k dh iqf’V 
fd;s tkus ;ksX; gSA” 

vkns”k 

QyLo:i vihykFkhZx.k@izkFkhZx.k }kjk izLrqr vihy [kkfjt dh tkrh gS rFkk 
vkns”k fnukad 07-03-2013 fofo/k nhokuh izkFkZuk& i= la[;k 332@12] izkFkZuk i= 
vLFkk;h fu’ks/kkKk] yYywjke oxS- cuke d``’.kknsoh] U;k;y; flfoy U;k;k/kh”k ¼dfu’B 
[k.M½ iwoZ] t;iqj uxj }kjk ikfjr dh iqf’V dh tkrh gSA 

 
fu.kZ; dh izfr ds lkFk fopkj.k U;k;ky; dh i=koyh vfoyEc ykSVkbZ tk,A” 

 (vi) Thus, it could be seen from the above decisions of Civil Judge and the 
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Addl. District Judge that the possession of the property under consideration 

was found to be with Smt. Krishna Devi and not with the appellant and his 

brothers. It may be mentioned that against the order of ADJ Jaipur, the 

appellant and his brothers filed a writ petition before the Hon’ble High Court 

of Rajasthan and vide order dated 31.01.2014 in S.B. Civil Misc. Stay 

Application No. 18755/2013 in S.B. Civil Writ Petition No. 21812/2013 in the 

case of Shri Lallu Ram Yadav & Others - Petitioners and ADJ & Others - 

Responders, it was directed by the Hon’ble High Court of Rajasthan to 

maintain status quo as regards the possession, alienation, construction 

and creation of third party interest in the suit lands, pending the writ 

petition and the stay application was disposed off. It may further be 

mentioned that the registered sale deed executed by the appellant for sale of 

the land has not been cancelled till the date of this order.  

 (vii) During the appellate proceedings, in the case of Shri Govind Narayan 

Yadav, brother of the appellant, the reliance was placed on the case of Hirer 

Lai Ram Dayal vs. CIT [1979] 2 Taxman 579 (P & H), wherein it was held 

that if the assessee, even in the face of the registered sale deed, is able to 

prove by cogent evidence and satisfy the Tribunal that no sale, in fact, took 

place, the Tribunal has ‘to necessary conclude that there was no capital gain’. 

It is to be noted that in the instant case under consideration, the facts are 

distinguishable as those of the above referred case. Further, it has been held 

by two judicial authorities that possession of the land was with Smt. Krishna 

Devi and in fact, no temporary injunction was issued thereof. 

  (viii) Therefore, in view of the above discussion and looking to the totality 

of facts and circumstances of the case, it is held that the appellant has 

transferred its land to Smt. Krishna Devi during the year under consideration 

and thus, is liable for capital gains tax.  

 (ix) During the appellate proceedings, it was submitted by the appellant 

that the provisions of section 50C of the Act could be invoked only if the sale 

consideration of the capital asset, as stated in the sale deed, is less than the 

value adopted or assessed or assessable by any authority of state government 

for the purposes of payment of stamp duty in respect of such transfer, the 

value so adopted or assessed or assessable shall, for the purposes of section 48 

of the Act, be deemed to be the full value of consideration. It was further 

stated that in the instant case under consideration, the value of the land was 

assessed at Rs. 10 Lac by the Sub-Registrar- IV, Jaipur. In view of these facts, 

vide this office letter dated 09.12.2016, the matter was apprised to the DIG-II 

(Registration & Stamps), Jaipur for taking necessary action, if any, in respect 

of land sold by the appellant during the year under consideration. It may be 

mentioned that vide order dated 27.06.2017, the Collector (Stamps)- II, 

Jaipur- has determined the value of fhe land at Rs. 81,58,722/- after taking 

into consideration, the valuation made by the Collector (Stamps), Jaipur in 

respect of part of the properties sold by the three brothers of the appellant. 

 (x) During the appellate proceedings, vide order sheet entry dated 
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18.09.2017, a copy of the above order dated 27.06.2017 of the Collector 

(Stamps)-II, Jaipur was also provided to the appellant for obtaining its 

comments and the case was fixed for 26.09.2017, On 26.09.2017, it was 

submitted by the appellant that: 

 Further submission dated 26.09.2017 

“With respect to above we would like to state that as per order of 

Collector (Stamps), Jaipur-ll, dated 27.06.2017, stamp duty value of 

Assesseee’s property at Khasra No. 212/187/1/1 and 213/197/2 at 

Village Heerapura, Jaipur has been increased from Rs. 10,00,000/- 

to 81,58,772/- after a lapse of 11 years. This order has been passed 

ex-parte and not in knowledge of Assessee. Assessee had sold 

agriculture land in the subject matter& DLC value of the agriculture 

land was Rs. 978085/- i.e. @ 995000/- per bigha. Assessee has 

applied for the certified copy of the order and is filing appeal 

against this order with the revenue court and the same will be filed 

within one week. 

Further, you are requested to please look into the other grounds of 

appeal and pass an order in the interest of justice and oblige. 

And for this act of kindness my client as duty bound shall ever pray’’ 

The case was adjourned to 24.10.2017. On 24.10.2017, the 

AR of the appellant has attended the proceedings but no submissions 

were made. Since, the land under consideration is now valued by the 

Stamp Valuation Authority at Rs. 81,58,722/- and the sale 

consideration as stated in the sale deed was only Rs. 10 Lac, 

therefore, the provisions of section 50C of the Act are clearly 

applicable in the instant case under consideration and therefore, it is 

held that the AO was justified in taking the sum of Rs. 81,58,722/- as 

sale consideration while computing the long term capital gain on the 

sale of land under consideration. 

(xi) During the appellate proceedings, the appellant has submitted a copy of 

its return of income for the year under consideration, which was e-filed on 

18.01.2016. As per the enclosed computation of income, the appellant has 

computed the long term capital gain as under:- 

 

 

     (Amount in Rs.)    

Sale Value 10,00,000 

Less: Indexed 

cost of acquisition 

73,725x519 

  3,82,633 

   6,17,367 

Less: Deduction   6,17,367 
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u/s 54F 

Long term capital 

gains 

NIL 

 

 

(xii) The assessment order was passed by the AO u/s 144/147 of the Act on 

07.03.2014 and the return of income was filed by the appellant on 18.01.2016 

i.e. the return of income was filed after the completion of the assessment and 

therefore, no cognizance could be given to it as it is a non est return.  

(xiii)  It may be mentioned that the appellate authority can examine a claim 

not made by the appellant in its return of income, however, in the instance 

case under consideration, it is to be noted that the appellant has filed its return 

of income post completion of assessment. However, it is trite law that only the 

real income is to be subjected to taxation. The appellant or its forefathers must 

have acquired the land for same consideration and the benefit for cost of 

acquisition should be allowed for computing the real income of the appellant. 

It may be mentioned that as per registered valuer report dated 11.01.2016, the 

FMV of the land as on 01.04.1981, sold by the appellant during the year under 

consideration, was stated at Rs. 75,000/- per bigha. However, no basis for 

arriving at such rate was provided in the valuation report and certainly, it was 

not based on any sale instance. Therefore, in view of the above discussion, in 

my considered opinion, it would be appropriate to take FMV of the land under 

consideration as on 01.04.1981 at Rs. 50,000/- per bigha. The AO is hereby 

directed to allow the same along with indexation benefit while computing the 

long term capital gains on sale of land under consideration.  

(xiv) It is also noted that there are contradictions in the valuation report 

dated 11.01.2016 for determination of cost of construction of house property 

for the purpose of claiming deduction u/s 54F of the Act and the cost of 

construction was estimated at Rs. 10.04 lakh thereof. The appellant has also 

filed a copy of agreement dated 10.05.2006 with Shri Babu Khan for 

construction of house property in the land area of 183 square meter for a total 

consideration of Rs. 11 lakh. It is noted from the remand report of the AO that 

very nominal entries were reflecting in the bank account of the appellant. 

Further, as per the appellant itself, out of the sale consideration of Rs. 10 lakh, 

a sum of Rs. 5 lakh was received in cash only. The balance amount of Rs. 5 

lakh was paid through cheque dated 01.05.2006, however, the same was not 

credited in the bank account of the appellant. Therefore, at the most, the 

appellant could have invested a sum of Rs. 5 lakh only in the construction of 

the house property. Further, the valuation report was prepared on 11.01.2016 

i.e. almost after a gap of 10 years and since contradictions were there, as 

highlighted by the AO in his remand report, it has no evidentiary value. The 

appellant has not brought on record any documentary evidence which may 

establish that the house property under consideration was constructed by the 

appellant during the time limit of two years from the date of sale of land under 
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consideration as per the provision of I.T. Act. In view of these facts, the 

deduction u/s 54F of the Act could not be allowed to the appellant.’’ 

     

2.2 During the course of hearing, the ld.AR of the assessee filed the 

written submission including the case laws and lastly prayed that the 

reassessment proceedings u/s 147/148 should be quashed.  

2.3 On the other hand, the ld. DR supported the orders of  the lower 

authorities. 

2.4 We have heard the rival contentions and perused the materials 

available on record. In this case, we find that the assessee has sold the 

part of the agricultural land for Rs. 10.00 lacs which was the value 

adopted by the Sub-Registrar, Jaipur. In assessee's case, there was no 

reference regarding the valuation of the property by the Sub-Registrar, 

Jaipur to any of the higher authorities. The addition is based on the 

Collector (Stamps) valuation  in the case of three bothers of the assessee. 

In assessee's case the sale consideration of Rs. 10 lacs was accepted by 

Sub-Registrar –IV, Jaipur. Thus there was no enhancement in assessee's 

case rather there is no reference to the Collector (Stamps) in assessee's 

case. It is a settled position of law that Section 50C is a deeming 

provision and such provisions cannot be invoked when there was no 

difference in sale consideration declared and value adopted by Registrar 
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or where no reference for valuating full value of consideration of property 

to Collector (Stamps).  For the sake of convenience and brevity of the 

case, it will be pertinent to mention the provision of Section 50 of the I.T. 

Act, 1961 as under:-  

 [Special provision for full value of consideration in certain cases. 

50C. (1) Where the consideration received or accruing as a result of the transfer by an 

assessee of a capital asset, being land or building or both, is less than the value 

adopted or assessed by any authority of a State Government (hereafter in this section 

referred to as the “stamp valuation authority”) for the purpose of payment of stamp 

duty in respect of such transfer, the value so adopted or assessed shall, for the 

purposes of section 48, be deemed to be the full value of the consideration received or 

accruing as a result of such transfer. 

 

(2) Without prejudice to the provisions of sub-section (1), where— 

 (a)  the assessee claims before any Assessing Officer that the value adopted 

or assessed by the stamp valuation authority under sub-section (1) exceeds the fair 

market value of the property as on the date of transfer; 

 (b)  the value so adopted or assessed by the stamp valuation authority under sub-

section (1) has not been disputed in any appeal or revision or no reference 

has been made before any other authority, court or the High Court, 

the Assessing Officer may refer the valuation of the capital asset to a Valuation 

Officer and where any such reference is made, the provisions of sub-sections (2), (3), 

(4), (5) and (6) of section16A, clause (i) of sub-section (1) and sub-sections (6) and 

(7) of section 23A, sub-section (5) of section 24, section 34AA, section 35 and section 

37 of the Wealth-tax Act, 1957 (27 of 1957), shall, with necessary modifications, 

apply in relation to such reference as they apply in relation to a reference made by the 

Assessing Officer under sub-section (1) of section 16A of that Act. 

Explanation.—For the purposes of this section, “Valuation Officer” shall have the 

same meaning as in clause (r) of section 2 of the Wealth-tax Act, 1957 (27 of 1957). 

(3) Subject to the provisions contained in sub-section (2), where the value ascertained 

under sub-section (2) exceeds the value adopted or assessed by the stamp valuation 

authority referred to in sub-section (1), the value so adopted or assessed by such 

authority shall be taken as the full value of the consideration received or accruing as a 

result of the transfer.]’’ 

 

It is pertinent to mention that assessee had sold the land on prevailing 

DLC rate and Sub-Registrar-IV, Jaipur has adopted the same while 
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registering the documents. Therefore, the addition made invoking the 

provisions of Section 50C of the Act is  not as per law. In this view of the 

matter, the addition made is deleted. Since, we have deleted the addition, 

therefore, the additional ground raised by the assessee (supra) becomes 

academic and does not require any adjudication. Thus the appeal of the 

assessee is allowed. 

3.0 In  the result,  the appeal of the assessee is allowed. 

Order pronounced in the open Court on   12 -07-2018. 

 

    Sd/-           Sd/- 
 ¼ fot; iky jko ½       ¼HkkxpUn½  
(Vijay Pal Rao)      (Bhagchand)  

U;kf;d lnL; /Judicial Member    ys[kk lnL;@Accountant Member 

Tk;iqj@Jaipur   

fnukad@Dated:-                 12 /07/ 2018 
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5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur 

6. xkMZ QkbZy@ Guard File (ITA No.1034 /JP/2017) 

        vkns'kkuqlkj@ By order, 

        lgk;d iathdkj@ Assistant. Registrar 


